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Overview of the Amendments

The intention of these amendments is to assist all those who deliver professional services in all areas of health care, including alternative therapies and fitness services, by clarifying the current law in relation to consent to medical treatment, and establishing standards through which they can: 

· ensure that proper and informed consent is given to health care; and

· protect themselves from legal or disciplinary action.

In doing this it is also intended to establish the rights of health care consumers.

To achieve the above intention, it is proposed to deal with the following matters: 

· consent to, and refusal of health care in general; 

· what constitutes ‘informed’ consent to health care (giving legal recognition to the National Health and Medical Research Council guidelines on informed consent); 

· consent to health care for children and young people;

· the recognition of enduring powers of attorney;

· the making of, and recognition of, advance health care directives;

· non-psychiatric care of those under a mental health order;

· restraint and seclusion; and 

· research. 

Promotion of best practice rather than punishment for bad practice

It is important to note that this legislation does not impose any new legal obligations on health care professionals. It sets out best practice, and provides that if it is followed in good faith, the health care professional will not be liable for not having secured the client’s consent or for acting without the client’s consent. In other words, if steps are taken according to the Act, and adequately recorded, these amendments provide extra assurance of protection from criminal, civil or disciplinary legal action in relation to the consent of a client to the treatment nominated.

Principles to be followed

The following principles underline the Bill: 

· the legal requirements for consent to health care cover not only medical treatment by a doctor, but also all health care-related procedures as defined in the Bill;

· every person is presumed to be competent or to have been competent at any time which  comes into question unless there is clear evidence to the contrary;

· unless otherwise provided under another ACT legislation (e.g. the Mental Health (Treatment and Care Act 1998), if the health care professional gives health care without consent, he or she could be sued by the client for assault or battery, and if adequate information is not given, he or she could be sued for negligence;

· except in an emergency, where an adult is not competent to make his or her own health care decisions, health care must not be given without the consent of a person legally authorised to give it on behalf of the person concerned; and

· children mature enough to understand the nature and effects of particular health care can give valid consent.

 ‘Person Responsible’

Where a client is not able to make decisions about his or her health care (‘not competent’) the Bill sets out a hierarchy of ‘people responsible’. It establishes which ‘person responsible’ can give consent to health care, in different circumstances. For example, where a non-competent person has had a legal guardian appointed for the purpose, the guardian is the ‘person responsible’ for health care decisions. If there is no guardian, but a health care attorney has been appointed under a power of attorney, the health care attorney is the person responsible. If neither of these exist, the client’s spouse is the person responsible, and so on. This should make it clear just who can make decisions for the client, and also widen the ‘pool’ of those who can make decisions for the client.

Enduring Powers of Attorney (EPAs) and Advance Health Care Directives

The proposed legislation also 

· simplifies the law in relation to EPAs by removing provision for the granting of an EPA from this Act (which only relates to refusal of health care), and having EPA’s dealt with in just one Act, the Powers of Attorney Act 1956; and

· provides for the making of, and recognition of advance health care directives “Directives’. Directives are documents that made by a person in contemplation of becoming unable to make decisions about health care. They provide that in such a circumstance, the person consents to, or refuses, specific health care procedures, for example measure to prolong life when no recovery is anticipated.  

Again, extra assurance of legal protection is to be provided where a health carer follows the steps set out in the Act in relation to powers of attorney and advance health care directives.

Young people can make their own decisions 

In line with the development of judicial rulings, those over 12 years of age who are mature enough to understand the nature and effects of a particular health care procedure can consent to it, without having to get their parents’ permission. 

Other legislation not affected

The amendments do not in any way to limit the operation of any other existing legislation in the ACT, such as the Guardianship and Management of Property Act 1991 (the “Guardianship Act’), the Mental Health (Treatment and Care) Act 1994 or the Children and Young People Act 1999 (“CYP”) and the Discrimination Act 1991. They also do not exonerate health care professionals from negligent health care.

Other Provisions

Non-psychiatric treatment of person not under mental health order

In keeping with the approach outlined above, the Bill provides that a person responsible may consent to non-psychiatric treatment of someone who is under a treatment order made by the Mental Health Tribunal under the Mental Health (Treatment and Care) Ac 1994.

Restraint and seclusion

Also in keeping with the approach outlined above, the Bill establishes conditions for, and  restrictions on, the involuntary restraint and/or seclusion of a person who is in a health care facility.

Research

The proposed amendments set out requirements in relation to consent to health care research. 
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PART 1 – PRELIMINARY

Clauses 1-4 are technical clauses to bring about the enactment of the Bill, to change the long title of the Act and to insert the amendments.

1
Name of Act

If passed, the Bill will become the Health Care (Consent to Treatment) Amendment Act 2000. As set out on page 2, it will change the name of the Act it amends (the Medical Treatment Act 1994) to the Health Care (Consent to Treatment) Act 1994.
2
Commencement

Provides that, if passed, the legislation will commence on the day it is notified by the Minister in the Gazette.

PART 2 OF THE BILL – AMENDMENTS OF THE MEDICAL TREATMENT ACT 1994

The Bill introduces amendments to the Medical Treatment Act by changing its name and effectively removing all the operative sections and replacing them with new ones.

3
Act Amended

This clause simply states that the Bill amends the Medical Treatment Act 1994.

4
Long title

The long title of the Act would be changed to reflect its broader coverage. It would become:

“An Act to make provision about the giving of consent to, and refusal of, health care and related matters”

5
Substitution

The Bill replaces the operative sections of the Medical Treatment Act and replaces them with new ones as follows.

PART 1 of AMENDMENTS OF THE MEDICAL TREATMENT ACT 1994

1
Name of Act

The name of the Medical Treatment Act would be changed. It would become the Health Care (Consent to Treatment) Act 1994. This is because the new provisions change the subject matter to a much wider range of health care than medical treatment by doctors. It encompasses ancillary medical services and alternative therapies such as naturopathy, aromatherapy and other practices for the promotion of health.

2
Dictionary

Certain words and expressions used in this Bill, are defined in a dictionary set out at the end of the Bill. The Dictionary includes references (signpost definitions) to other words and expressions defined elsewhere in the Bill or in other legislation. A definition in the dictionary (including a signpost definition) applies to the use of the word in the entire Bill unless it is provided that another meaning is to apply in a particular part of the Bill.

3
Notes

Notes are also included in the Bill. These are to help explain the intention of the Bill but are not to be considered part of the law.

4
Objects of Bill

This section sets out the objects of the Bill. These are the basic principles that the Bill seeks to further. They establish the policy behind the provisions and can help in determining what they intend to do. The objects state that the Bill is intended:

(1)
To protect a person’s right to refuse unwanted health care. This is a right that is well established in common law, and overrides the duty to provide health care to those needing it that a health carer may otherwise have.

(2)
To ensure a person’s right to receive the greatest relief from pain and distress that is reasonable in the circumstances.

(3)
To give legal protection to health care professionals who carry out procedures in accordance with this Bill. This is to ensure that health carers who follow best practice as set out in this Bill are legally immune from allegations that they did not properly seek and secure the consent of a person before giving health care, or did not give health care to a person who consented to it.

(4)
To give effect to the following principles:

(i)
a competent person is entitled to decide what is done to his or her body  (case law has established that it does not matter if the decision is not what others would consider to be reasonable, nor does it matter if the person will die as a result of the decision);

(ii)
an adult is presumed to be competent to decide about health care unless there is evidence to the contrary;

(iii)
A person is not to be presumed as unable to make decisions merely because he or she has an intellectual or cognitive deficit;

(iv)
a person does not consent to health care merely because he or she does not object to it. The person may not understand what health care is proposed, or have had the opportunity to consent to, or refuse it;

(v)
an unconscious person should be given health care only in accordance with this Bill. This is to ensure that the wishes of an unconscious person who has, while competent, consented to or refused treatment are acceded to.

5 
Rights and duties not affected by this Bill

The Bill would not change any other law of the ACT in relation to consent to, or refusal of, treatment. Thus the provisions of the Mental Health (Treatment and Care) Act 1994, the Guardianship and Management of Property Act 1991 and the Children and Young People Act 1999, where they apply to the administration of health care, would be unaffected.

Other than the protection given to those providing health care in Part 8 (Legal protection of health care professionals), there would be no change to the law in relation to the rights or obligations of health carers:

(a)
to advise and inform a recipient or proposed recipient of health care or  their agent or guardian; or

(b)
if particular health care has been refused—to provide other health care; or

(c)
to make available to a client adequate means of pain relief and comfort.

Health Care Professionals

The bill applies to health care professionals, who are defined as those who provide health care on a professional basis, or as part of their employment. Thus while a person may not be a doctor, nurse or dentist, etc., giving health care may be an expected part of his or her employment, e.g. teacher, worker at childcare centre or hostel for those with a disability.

6
What is Health Care?

It is intended to broaden the application of the Act to cover ‘health care’ rather than only ‘medical treatment’ as currently defined.  It thus would include medical treatment, as well as any activity that is carried out, or claimed to be carried out, in a professional capacity (expressly or by implication) or as part of employment, by the person performing it, for the purpose of assessing, recording, improving or maintaining the physical, mental or emotional health, comfort or well-being of a person, or to diagnose or treat an illness or disability of a person.  It would include administration of drugs or other substances for the above purpose and clinical trials and research. 

The Bill thus refers to health care.  This includes both what is called ‘major health care’ and ‘minor health care’.

7
What is Major Health Care

The definition of major health care contains a list of procedures that are considered to have potentially significant and long-term effects on the client. The list of procedures classed as ‘major health care’ includes administration of drugs of dependence and drugs affecting the client’s central nervous system (with some exceptions to the latter), contraceptive procedures and insertion of contraceptive devices, general anaesthesia, sedation under some circumstances, major dental procedures and procedures carrying more than a mere possibility of 

(i)
death;

(ii)
brain damage;

(iii)
paralysis;

(iv)
prolonged loss of function of an organ or limb;

(v)
prolonged, significant disfigurement or scarring;

(vi)
exacerbation of the condition being treated;

(vii)
an unusually long recovery period;

(viii)
disturbance of thought, mood, volition, perception, orientation or memory that significantly affects  judgment or behaviour;

(ix)
a high level of pain or stress;

However, the Bill stipulates that the following are not major health care for its purposes:

(a)
anything done for a client in accordance with an order made under the Mental Health (Treatment and Care) Act 1994 (orders under this Act are made by the Mental Health Tribunal after an inquiry has been held into the person’s condition).

(b)
a prescribed medical procedure under the Guardianship and Management of Property Act 1991 (these procedures require the permission of the Guardianship and Management of Property Tribunal); or

(c) a special assessment  that is carried out in accordance with a special assessment order under the Children and Young People Act 1999.

The reason for this is that these Acts set out specific requirements for consent by a court or tribunal to those procedures.

8
Minor Health Care 

Minor health care is defined as any health care other than major health care. It is defined in the Bill as involving any activity that is carried out on the client for the purpose of—

(a)
assessing, recording, maintaining or improving the physical, mental or emotional health, comfort or wellbeing of the client; or

(b)
diagnosing or treating an illness or disability of the client; or

(c)
testing the effectiveness of a new drug or treatment on the client; or

(c)
health care research involving the client.

This definition is in line with the definition of ‘health service’ as it is defined in the Health Records (Privacy and Records) Act 1997.  That Act provides the right of access to records relating to a ‘health service’ by clients. In this Bill we are only concerned with an activity carried out on a client, and so advice and diagnostic services that do not involve an ‘activity carried out on the client’ are excluded. 

9 
When is a person competent to decide about health care?

Under the Bill, a person is competent to decide about health care if he or she can—

(a)
understand a reasonable explanation of what the health care involves, why it is proposed and how it is likely to affect the person (including any risks that may be involved);

(b)
make a reasoned judgment about the health care (this may not be a judgment that anyone else may consider reasonable, so long as the person has been able to weigh up the costs and benefits to his or her own satisfaction); and

(c)
communicate his or her consent to, or refusal of, the health care to another person.

Consent to medical procedures, whether it is to avoid actions in assault, battery or negligence, must be ‘real’ in the eyes of the law. Simply having something in writing is not consent, nor may it be evidence of consent: any consent must have at least three elements: it must be voluntary, specific, and competent.

Consent must be voluntary

There must be no fraud, (that is, misrepresentation as to the nature or necessity of a procedure) nor must there be threats, bribes, or undue pressure to get the desired results.

Consent must be specific

No treatment is consented to at law unless the person giving consent knows just what the treatment is. Thus consent for surgery or other treatment will not be of any effect before the nature of the surgery or treatment is determined. Consent forms need to be specific about the treatment to be given, and treatment must be effectively within the bounds of that nominated, except where emergency treatment is required. An example is where, in the process of surgery, it is determined that different or additional treatment, unexpected and not consented to, is required. Unless this is urgent and necessary to preserve the person’s life or health, the patient must be consulted before this treatment is administered. Courts have held, for example, that consent to a caesarean birth was not consent to sterilisation by tying of the fallopian tubes to prevent further pregnancy where that pregnancy was expected to be life-threatening (Murray v McMurchy [1949] 2 DLR 422). 

The person consenting must be competent to do so

A definition of competence has not been clearly established at law. In determining competency to consent to medical treatment, the case law veers towards the principle that ability to understand is the appropriate criteria for determining legal competence, and that— 

“...competence or incompetence is a state inherent in the individual patient which cannot depend on how much the doctor tells the patient. It must, therefore, be the law that competence is determined by reference to the unvarying conceptual standard of capacity or ability to understand.” Roth L, Meisel A and Lidz C “Tests of Competency to Consent to Treatment” (1977) 134 Am J Psychiatry 279.

In determining capacity it has thus been suggested that 

· any determination of a person’s ability to decide on a course of treatment must relate to— 

· the individual abilities of the person; 

· the requirements of the task at hand; and 

· the consequences likely to flow from the decision, 

· decision‑making capacity requires, to greater or lesser degree—

· possession of a set of values and goals;

· the ability to communicate and to understand information; and

the ability to reason and to deliberate about one's choices.

Where loss of capacity is to be assessed health professionals should consider means of removing the incapacity. The President's Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioural Research 'Making Health Care Decisions' (1983) stated its conclusion that “in any assessment of capacity due care should be paid to the reasons for a particular patient's impaired capacity, not because the reasons play any role in determining whether the patient's judgment is to be honoured but because identification of the causes of incapacity may assist in their remedy or removal… those responsible for assessing capacity …should to the extent feasible attempt to remove barriers to decisional capacity.”
Nevertheless, while just how capacity or ability to understand is to be established is not clear courts have decided that neither mental illness, nor intellectual disability, is per se enough to indicate incapacity. See, for example, Secretary, Department of Health and Community Services v JWB and Another (‘Marion’s Case’) 106 ALR 385 at p 395.

Fluctuating or Intermittent capacity

Capacity is not necessarily an absolute state of mind. Those suffering from dementia in particular may fluctuate in their ability to understand and make decisions. A contract entered into by a person during a lucid interval will stand unless the person is the subject of a protection order or similar decree committing management of his or her affairs to some other person or public officer. Ranclaud v Cabban (1988) NSW ConvR 57,541 is an example of the court's recognition of a person's fluctuating capacity to make decisions when suffering from Alzheimer’s disease.

Thus wishes expressed by clients in periods of lucidity should be respected. It is of concern that health care practitioners, whose beliefs and values are contrary to those of the patient can, with good intent, go against the expressed wishes of the patient. 

10
Meaning of should


Bill does not impose legal obligations or create penalties

It is important to note that the Bill uses the term should when setting out best practice, rather than the words ‘must’ or ‘shall’. This is because its intention is to encourage health care providers to comply with the provision, without imposing penalties for not doing so. It is recognised that circumstances change, and it may not be practicable or feasible under those circumstances to follow the Bill in precise detail. Thus, a failure by a health professional to comply with the Bill is not in itself a ground for a legal proceeding against him or her.

11
Principles that should be observed in dealing with people who are not competent

The Bill sets out principles that should be observed by 

· people responsible for making health care decisions on behalf of someone who is not competent to make such decisions, called deciders in the Bill; and

· health care providers, called providers in the Bill.

These principles are as follows:

(a)
the client’s wishes should be the deciding factor in providing health care. The only exception to this rule is where giving effect to the wishes is likely to result in harm to, or deterioration of, his or her health or wellbeing;

(b)
if giving effect to the client’s wishes is likely to result in harm to, or deterioration of, the client’s health or wellbeing, the decider or provider should give effect to the client’s wishes to the greatest extent possible while not doing anything that is likely to result in harm to, or deterioration of, the client’s health or wellbeing

(c)
the best interests of the person should be promoted; and

(d)
the client’s life should be interfered with to the smallest extent necessary;

(e)
the client should be encouraged to look after himself or herself;

(f)
the client should live in the general community, and take part  in community activities, as far as possible.

These principles are based on those to be followed by anyone exercising a power or performing a duty or function under the Guardianship and Management of Property Act 1991 (see subsection 3 (2) of that Act).

12
What is a Health Care proposal form for this Act

The Bill established the concept of a health care proposal form, that sets out a list of information to be provided to a client. This includes the nature of the health care, why it is proposed (including whether a purpose of the health care is research), effect, side effects, potential risks and alternative treatments reasonably available.

The Bill then provides for a dated declaration of understanding to be signed by the client, or if the client is not competent to make health care decisions, the person responsible. It states that he or she has had the opportunity to consider the proposal including, where reasonable, the opportunity to take the proposal away from the place where it is given, and understands the information provided.

It also provides a declaration of consent, stating that the client or person responsible consents to 

· the stipulated health care; and 

· if he or she is not competent at the time, other health care arising as a consequence of the proposed health care that is immediately necessary to prevent danger to the client’s life or health.

The client or person responsible acknowledges in writing that he or she can withdraw consent by communicating his or her decision in any way to the health care professional who is to give the health care before the health care is given.

If the client or person responsible wishes to refuse the proposed health care, and wishes for this to be noted, the form provides for a dated declaration by the client (the declaration of refusal) that the client refuses the health care.

A competent client who is unable to sign a document personally can sign through an agent. 

The form provides for a dated declaration by a witness (the witness declaration) that he or she is not the person who is to give the health care.

It is important to note that it would be possible for a person to give valid consent in other ways than the one set out in this clause (e.g. verbally).  However, using the form as provided in this clause would give the health professional the legal protection of Part 7. 

13
Consent under Act can be revoked in any way at any time

The Bill reiterates the law that a client who has consented to health care, or a person responsible for a client who has consented to health care for the client, may revoke their consent at any time before the procedure. Under the Bill, they can do this by communicating the decision in any way to the health care professional who is to give the health care before it is given. An example of communicating a revocation other than directly telling the health care professional is asking someone else to pass on the decision to revoke. 

The Bill states that if a person communicates the revocation to a health care professional working at the facility where the health care is to take place, that is taken to be communication to the health care professional who is to give the health care.

PART 2—CONSENT TO HEALTH CARE BY A COMPETENT PERSON

14
Who does Part 2 apply to?

Both adults (those over 18 years of age) and young people (those aged between 12 and 18 years of age) who are competent to made decisions about health care are considered competent clients under the Bill.

The basic principle, set out in the Bill, is that a person who is competent to consent to, or refuse, health care, must not be given that care without his or her consent, no matter how unreasonable that decision may appear. This principle has been held by the courts to apply to all people, including those who are likely to die as a result of their decision, or pregnant women where a foetus may be in danger of death as a result of their decision.

15 
Minor health care should be given only with consent

The Bill accordingly provides that a health care professional should give minor health care to an adult or young person who is competent to decide about the health care only if—

(a)
the health care professional has given the client a reasonable explanation of—

(i)
what the health care involves; and

(ii)
why it is proposed; and

(iii)
how it will, or is likely to, affect the client (including any risks associated with the proposed care); and

(b)
the client has consented to the health care.

If the health care professional gives the health care without consent, the client could sue him or her for assault or battery. If the health care professional doesn’t provide an adequate explanation of the health care, the client could sue him or her for negligence.

The explanation given to the client should comply with any guidelines published by the National Health and Medical Research Council of Australia that apply in the circumstances. A summary of current guidelines (General Guidelines for Medical Practitioners on providing Information to Patients) is at Attachment A.

16
Major health care should be given only with written consent

The Bill provides that a health care professional should give major health care to young person or adult or young person client who is competent to decide about the proposed care only if a health care proposal for the health care in accordance with this clause has been given to the client. The client signs a declaration of understanding, a declaration of consent or refusal, and these are witnessed as required (a competent client who is unable to sign a document personally can sign through an agent). 

PART 3—CONSENT TO HEALTH CARE FOR NON-COMPETENT ADULT

Division 3.1—The person responsible for an adult client who is not competent to decide about health care

17
Who is the person responsible for an adult client

The Bill establishes a hierarchy of people from whom it is determined in a given case who is the ‘person responsible’ for deciding health care for an adult who is not competent to make his or her own health care decisions. The hierarchy works as follows:

If there is a competent guardian for the client to decide about the health care, the guardian is the person responsible for the client.

If there is no guardian, but there is a competent health care attorney, the health care attorney is the person responsible for the client.

If there is no guardian or health care attorney but there is a competent spouse or domestic partner of the client who has a close and continuing relationship with the client to decide about the health care, the spouse or domestic partner is the person responsible for the client. 

If there is no person fitting the above categories, but there is a competent person caring for the client to decide about the health care, the person is the person responsible for the client.

If there is no one who fits the above criteria, but there is a competent close relative or close friend of the client, the close relative or close friend is the person responsible for the client.

18
Who is a guardian of a client

The Bill states that a person is a guardian of a client if he or she has been appointed the client’s guardian under section 7, or registered as the client’s guardian under section 12, of the Guardianship and Management of Property Act 1991.

19
Who is a health care attorney of a client

Under the Bill, a person is a health care attorney of a client if he or she is a donee under an enduring power of attorney made in accordance with section 12 of the Powers of Attorney Act 1956, and the enduring power of attorney includes powers dealing with guardianship and consent to medical treatment in accordance with section 13 of that Act.
20
Who is a domestic partner of a client

A domestic partner is someone who has been living in a domestic relationship with the client as defined by the. Domestic Relationships Act 1994. Subsection 3 (1) of that Act defines domestic relationship as a personal relationship (other than a legal marriage) between 2 adults in which 1 provides personal or financial commitment and support of a domestic nature for the material benefit of the other, and includes a de facto marriage. 

A personal relationship may exist between persons although they are not members of the same household. However, it does not include a personal relationship where the person giving care and support is doing this only because they are being paid for the care as part of their job (including where they are employed by a government or body corporate), or on behalf of an organisation the principal objects or purposes of which are charitable or benevolent.

21
Who is a person caring for a client

The Bill states that a person is a person caring for a client if he or she regularly and frequently provides (or arranges the provision of)—

(a)
emotional, financial or other support for the client; or

(b)
domestic or personal services for the client.

A person is not a person caring for a client if he or she only provides care for the client because he or she gets paid, or is employed by another person (including a government agency or body corporate), or is providing the care on behalf of a charitable or benevolent organisation.

22
Who is a close relative or close friend of a client

Under the Bill, a relative or friend of a client is a close relative or close friend of the client if he or she—

· has a close personal relationship with the client through frequent personal contact; and

· has a personal interest in the client’s welfare.

A person is not a close relative or close friend of a client if he or she only provides a service for the client because he or she gets paid, or is employed by another person (including a government agency or body corporate), or is providing the care on behalf of a charitable or benevolent organisation.

It is only if a person at the top of the list does not exist or is not competent to make a decision, that the next person on the list is the person responsible. If the person exists and is competent, but is not reasonably contactable, a guardianship order should be sought.  If no person on the hierarchy exists to give consent, again, an order should be sought for appointment of a guardian.  This is because once a guardian is appointed the guardian becomes the responsible person for the client and, because of the operation of the section, the guardian replaces the former person responsible. A person may be appointed guardian for a limited purpose (e.g. to make a decision about particular proposed health care, or for a limited time .

Where more than one person is a person responsible, (e.g. as a result of going down the hierarchy there are two carers left) then one of those persons may give consent.

How to determine who is the Person responsible for an Adult who is unable to make health care decisions.



















Division 3.2—Consent to health care if a client is not competent

23
Health care to be delayed if client temporarily not competent

In line with the comments on competence above at page 14, the basic principle set out in the Bill is that health care professionals should not give the health care while the client is temporarily not competent to decide about health care, but wait until the client is competent to do so.

Thus, clause 23 states that if a client is not competent to decide about health care, but it is possible and practicable for the cause of the lack of competence to be removed, the health care professional should not give the health care while the client is not competent, and should provide any reasonable help to remove the cause of the lack of competence.

(Emergency health care is defined and dealt with in Part 5).

Health care should not be given until either the client has regained competence to consent to the treatment, or it is considered that the health or well-being of the client would deteriorate if the treatment was to be withheld any longer.

24
Consent under Guardianship and Management of Property Act required for prescribed medical procedures

This clause provides that if a client is not competent under the Guardianship and Management of Property Act 1991 to consent to a prescribed medical procedure, a health care professional should only carry out a prescribed medical procedure for the client if consent has been obtained in accordance with that Act.

The Guardianship and Management of Property Act 1991 provides that where a client who is not competent to do so, purports to consent to a medical procedure by a doctor, no action lies against the doctor by reason only of the performance of that procedure without the person’s consent if the doctor did not know, or could not reasonably be expected to know, that the person was not competent to give the consent, and the doctor otherwise acted in good faith in performing that procedure.

25
Written consent to major health care by person responsible for client

Where it is not practicable to wait until a client is competent to make decisions, the Bill states that a health care professional should give major health care to a client who is not competent to decide about the health care only with written consent by the person responsible for the client.

A health care proposal is presented to the person responsible, who is given the opportunity to consider the proposal, including, where reasonable, the opportunity to take the proposal away. Where appropriate the person responsible signs the declaration of understanding, the declaration of consent or refusal, and the form is witnessed as required

Again, it should be noted that it is possible for a person to give valid consent in other ways than the one set out in tin the Bill.  However, following the above procedure gives the health professional the legal protection of Part 8

26
Consent to minor health care by person responsible for client

The Bill provides that a health care professional should give minor health care to a client who is not competent to decide about the health care only if it is not practicable to wait for the person to become competent, and the person responsible for the client consents to the health care after having been given a reasonable explanation of

· what the health care involves; and

· why it is proposed; and

· how it is likely to affect the client (including any risks).

Further, the Bill provides that the explanation given to the person responsible should comply with any guidelines published by the National Medical Health and Research Council of Australia that apply in the circumstances.

27
Minor health care without consent

Under the Bill, a health care professional may give minor health care to a client who is not competent to decide about the health care without the consent of a person responsible for the client if the health care professional believes on reasonable grounds—

(a)
giving the health care cannot be delayed until the client becomes competent; and

(b)
the health care is not a prescribed medical procedure; and

(c)
the health care does not contravene a health care directive made by the client; and

(e)
the client does not object to the health care; and

(f)
the health care is provided in the form that will best promote the client’s health and well-being; and

(g)
the health care is necessary to promote the client’s health and wellbeing; and

(h)
it is not practicable to obtain the consent of a person responsible for the client.

28
Limits on health care if client objects

This clause states that if a non-competent adult or young person objects to minor health care which is not an emergency, the health care should not be given without the consent of a person responsible in accordance with clause 23A.

If health care for a client who is not competent is consented to by a person responsible but the client objects to the health care, the health care professional should not give the health care to the client unless he or she believes, on reasonable grounds

(i)
that it is necessary for the person’s health or wellbeing; and

(ii)
it is the most suitable care, taking into account its effectiveness, the needs and wishes of the client, and the preferability of a less invasive procedure over a more invasive one; and

It must be given with the least force necessary.

PART 4—HEALTH CARE DIRECTIVES

29
What is a health care directive

The Bill provides for the making of a health care directive by a client. This can be more comprehensive than a ‘direction’ under the Medical Treatment Act. It is a written statement by an adult (the person) who is competent to make decisions about his or her health care. It is a statement about the person’s consent to, or refusal of, health care if the person becomes incompetent to make the decisions in the future. The directive must be signed and dated by the person at a time when the person is competent to decide about health care and signed and dated by 2 independent witnesses

A health care directive may include—

(a)
a description of health care that the person consents to, or refuses, if the person becomes unable in the future to decide about the specified health care if it is proposed; and

 (b)
conditions on the carrying out of health care; and

 (c)
a statement of values and wishes about health care. For example, the person may state that he or she does not wish to have treatment continued if it merely prolongs life when he or she is in a persistent vegetative state, or unable to communicate in any way, and is not expected to improve.

There is no limit the kinds of statements that may be made in a health care directive.

A person who makes a health care directive may amend it by a later health care directive, or revoke it by a later health care directive or by destroying it.

Witnesses to a health care directive must not 

(i)
be unable at law to witness the form (that is, for example, a child or a person declared to be suffering from a mental disability under the Mental Health (Treatment and Care) Act 1994, or the Guardianship and Management of Property Act 1991.

(ii)
if the person signed by an agent, be the agent;

(iii)
be a relative or employee of the person or of anyone with a power of attorney for the signatory; or

(iv)
be a beneficiary under the person’s will;

(v)
have a power of attorney for the signatory; or

(vi)
be directly involved in the care of the signatory

This is to prevent undue influence over the signatory by others.

30
Effect of health care directive

Where a person’s health care directive includes a statement consenting to, or refusing, specific health care, and the person has become unable to decide about the health care, the person would be  taken, for the purposes of the Bill, to be competent to decide about the relevant health care, and to have consented or refused consent to the relevant health care in accordance with the directive.

31
Interaction of health care directive and mental health order

If the Mental Health Tribunal makes a mental health order under Mental Health Treatment and Care Act 1994 for a person who has also made a directive, the directive and the order would both operate to the extent that their provisions do not conflict with each other. If there is a conflict, the provision in the mental health order would  prevail.

32
Interaction of health care directive and guardianship order

This clause says that if the guardianship tribunal were to make a guardianship order under the Guardianship and Management of Property Act 1991 in relation to a person, that person would not be competent to make a health care directive while the order is in force.

If a person had made a health care directive while competent to do so, and the Guardianship Tribunal later made a guardianship order in relation to the person—

(a)
the directive and the order would both operate to the extent that their provisions did not conflict; and

(b)
if there was a conflict between a provision of the guardianship order and the health care directive, the provision in the health care directive would prevail unless the guardianship order expressly stated that it, or a provision of it, was to prevail over any health care directive.

33
Interaction of health care directive and enduring power of attorney

The Bill provides that if a person makes both a health care directive setting out their wishes, and an enduring power of attorney appointing a health care attorney, the attorney must give effect to the directive. If there is a conflict between instructions in the directive and those given to the attorney, the following rules apply:

(a)
if it can be established that one was made later in time than the other, the one made later in time is to be followed; and

(b)
if both a directive and an enduring power of attorney are made at the same time and there is a conflict between the instructions in one document and those in the other, the health care directive prevails.

34
Fraudulently obtained health care directives

This clause provides that a person must not get a person to sign a health care directive by deception or fraud, violence, threats or intimidation, or hindrance or interference. A health care directive obtained in such a way would have no effect. The maximum penalty: would be 500 penalty units, imprisonment for 5 years or both, and a penalty under this section would be additional to any penalty for deception, fraud, misstatement or undue influence otherwise imposed under a law of the Territory.

This penalty reflects the seriousness with which such interference with a person’s autonomy is consdered.

35
Guardians and health care attorneys should find out about health care directives

The Bill states that a person who is a guardian or health care attorney of another person should take reasonable steps to find out whether that person has made or revoked a health care directive.

36
Superintendent to be told about health care directive

This clause provides that a person employed or engaged to work at a health care facility who knows that a person in a health care facility has made or revoked a health care directive must tell the superintendent of that fact and the circumstances in which the health care directive was made or revoked.

The superintendent must then take reasonable steps to ensure that a copy of the health care directive or revocation is placed with the records relating to the person.

If the superintendent is unable to obtain a copy of the health care directive or revocation, the superintendent must take reasonable steps to ensure that a notation is made about the health care directive or revocation in the records relating to the person

PART 5—CONSENT TO HEALTH CARE IN EMERGENCY

37
What is emergency health care

The Bill establishes that health care for a client is emergency health care if the health care professional who is to give the health care believes, on reasonable grounds, that the health care must be given immediately to—

(a)
remove the danger of serious harm to the health of the client; or

(b)
reduce significant pain or distress of the client; or

(c)
manage a fractured limb or dislocated joint.

Examples of serious harm are death, permanent brain damage, loss or long-term impairment of a limb, and loss or impairment of organ function.
38
Emergency health care may be given to a non-competent person

This clause re-iterates the current law that a health care professional may give emergency health care to a client without the consent of the client or of a person responsible for the client if the professional believes on reasonable grounds that the person is not competent to decide about the health care.

However, emergency health care should not be given to a client who is not competent to decide about the health care if the professional has reasonable grounds for believing that—

(a)
the client refused the health care when competent; or

(b)
the client has made a health care directive that would be contravened by carrying out the health care.

PART 6—CHILDREN AND YOUNG PEOPLE

“Division 5.1—Preliminary
39
Competence of children and young people

For the purposes of the Bill:

(a)
a child is not competent to decide about health care; and

(b)
a young person is competent to decide about health care unless not competent for a reason other than his or her age. Thus a young person is to be treated as an adult in relation to consent to health care

Division 5.2—Consent to health care for children and non-competent young people

40
Emergency treatment of children and non-competent young people

Again, in accordance with current law, the provision on consent to emergency health care would apply to everyone, child, young person or adult.

41
Major health care for children and non-competent young people

In harmony with the Children and Young People Act 1999, the person with parental responsibility for a child or young person is a person responsible for the child or young person for the purposes of this Bill. A child or non-competent young person should not be given major health care unless the person with parental responsibility has given written consent for the health care in accordance with section 22. 

42
Minor health care for children and non-competent young people

The Bill states that children or non-competent young people should not be given non-emergency minor health care without the consent of a person with parental responsibility. If no-one with parental responsibility is reasonably available, and the child or young person is in the care of someone else, (whether that care is regular and substantial or not) the consent of the carer is required.

However, health care may be given to a child or non-competent young person without the consent of a person with parental responsibility or carer where: 

· no carer or person with parental responsibility for the child or young person is reasonably available; or 

· it is not in the child’s or young person’s best interests to get such  consent.  The relationship between the child and only available person to give consent may be detrimental or dangerous (for example where there is a history of abuse or neglect).

The health carer must believe on reasonable grounds that the care is in the best interests of the child or young person and must be provided in the form that will best promote his or her health and well-being.

PART 7—RESTRAINT AND SECLUSION

This part is to prevent the unwarranted use of restraint and seclusion in the health care of people, especially residents of nursing homes and facilities for those with a mental illness or intellectual disability. It is aimed not only at physical restraint and seclusion, but at the use of drugs to restrict the behaviour of residents (‘chemical restraint’).

43
Who does Part 7 apply to?

This part applies to restraint and seclusion of a client by a health care professional as defined in this Bill.

44
Who does this Part not apply to?

This Part does not apply to the following people:

(a)
a person being treated by emergency services personnel, that is, those whose main job is to provide emergency care, such as paramedics and members of special emergency services;

(b)
a person in custody under the criminal justice system;

(c)
a person receiving therapeutic protection under the Children and Young People Act 1999.

45
What is restraint?

The Bill defines restraint, of a person, as the application of devices to the person’s body, or giving the person a drug or other substance, the only purpose of which is to restrict the person’s movement. Examples of devices are belts, harnesses, manacles, sheets and straps.

46
What is seclusion?

The Bill defines seclusion as the confinement of the person alone in a room or other place from which they are unable to leave.

47
When can a person be restrained or secluded?

The Bill provides that a person may be restrained or secluded only if it is necessary to do so, to —

(a)
protect the person or someone else from an immediate or imminent risk to health or safety; or

(b)
prevent the person from persistently destroying property; or

(c)
prevent the person from leaving if the person is lawfully detained under the Mental Health (Treatment and Care) Act 1994.

Also, a person may be restrained or secluded only if the restraint or seclusion—

(a)
has been approved by a doctor or nurse; or

(b)
where no doctor or nurse is reasonably available, authorised by the senior health care professional or superintendent on duty and notified to a doctor by them without delay.

Restraint or seclusion may only be applied for the period approved or authorised.

48
Treatment of restrained or secluded person

The Bill provides that those who are restrained and secluded must be: 

· checked by a registered nurse as often, and in a way, that is clinically appropriate, but in any case at intervals of not longer than 15 minutes. Those under physical restraint must in addition be under continuous observation by health care professionals.

· checked by a doctor at intervals of not longer than 4 hours.

The person must 

· be given appropriate bedding and clothing;

· have access to adequate toilet facilities;

· not be restrained or secluded for longer than 24 hours at one time unless allowed under clause 51.

49
When must restraint or seclusion stop?

Under the Bill, the person must be released from restraint or seclusion if a health care professional is satisfied that no ground for the restraint or seclusion of a person who is restrained or secluded exists under section 47.

50
Records of restraint or seclusion

The Bill provides that it is the responsibility of the superintendent of a health care facility to keep written records of the restraint or seclusion of a person at a facility with the person’s records, as well as with a specific register of restraint and seclusion.

The penalty for not complying with this provision is 20 penalty points.

The register must contain the following:

(a)
the person’s name;

(b)
whether the person was restrained or secluded;

(c)
the period for which the person was restrained or secluded;

(d)
who authorised the restraint or seclusion;

(e)
who applied the restraint or seclusion;

(f)
the ground for the restraint or seclusion.

51
Review of restraint and seclusion after 24 and 48 hours

A limit would be set on periods of restraint. It is provided that the initial restraint or seclusion of a person is to be reviewed after 24 hours.

This clause would apply if at that time a health care professional considers that the person should be restrained or secluded for further restraint periods because there is a ground to restrain the person under section clause 47.

Second restraint period

Before the end of the 24 hours, a doctor other than the doctor who authorised the initial restraint or seclusion may, after reviewing the restraint or seclusion, authorise a second restraint period.

Further restraint period

If a health care professional considers that the person should be restrained or secluded in any way after the second restraint period and that there is a ground to restrain the person under section 47, the Community Advocate must be informed without delay. The person may be restrained or secluded until action is taken by the Community Advocate. A person for whom restraint or seclusion is required for such a period should be dealt with either under criminal law or mental health legislation

.

PART 8—LEGAL PROTECTION OF HEALTH CARE PROFESSIONALS

52 
Protection of health care professionals in relation to consent

Under the Bill, health care professional who in good faith makes all reasonable efforts to comply with this Bill in relation to health care proposed for or given to a client would be provided with certain legal protection

In relation to consent to, lack of consent to, or refusal of, the health care, he or she would not be guilty of an offence against a law of the Territory, or of unsatisfactory professional conduct or professional misconduct. In addition, he or she would not be not liable to anyone in civil proceedings in relation to consent to, lack of consent to, or refusal of, the health care.

In relation to other matters, such as negligence or breach of other laws, there would be no special protection.  

53 
Protection of health care professionals in relation to restraint and seclusion

A health care professional who in good faith makes all reasonable efforts to comply with this Act in relation to restraint or seclusion of a client would be provided with similar protection to that provided above.

PART 9—MISCELLANEOUS

54
Certain documents evidence

The Bill provides that in the absence of any evidence to the contrary, the following documents are deemed at law to be evidence of whatever is stated in the document:

(a)
a consent under this Act to health care; or

(b)
a refusal of consent under this Act to health care; or

(c)
a health care directive; or

(d)
an enduring power of attorney.

A contemporary record made by a health professional that records that a section of this Act has been complied with or that a client has or has not consented under this Act to health care is, in the absence of contrary evidence, evidence of the matter stated.
55
What if 2 or more people can give consent under this Act?

If 2 or more people are authorised to give consent to health care under this Bill, (for example, the only possible person responsible is a carer, and there are two carers) only one of those carers need give consent for the health care to be valid under the Bill.

However this does not allow a guardian or health care attorney to consent to treatment in a way that is contrary to the terms of the guardian’s or health care attorney’s appointment. When the Guardianship and Management of Property Tribunal appoints more than one guardian for a person, it stipulates whether the consent of one or both of those guardians is required. Also, the appointment of more than one health care attorneys may set out whether both are required to consent, or whether only one need do so. 

56
Health care for research purposes

The Bill also provides that if a health care professional proposes health care to a client for research purposes (whether or not there are other purposes), the health care professional should give the health care to the client only under certain circumstances.

The health care professional should inform the client, or (where the client is not competent to decide about health care) the person responsible that a purpose of the health care is research and the client or person responsible should consent in accordance with the provisions of this Bill to the health care being given for research purposes.

In a proceeding against a health care professional relating to consent to health care for research purposes, guidelines about research relating to humans published by the National Medical Health and Research Council of Australia are admissible in evidence and may be used by the court in considering the liability of the health care professional.

57
Consent to admission is not consent to health care

The Bill provides that consent to being admitted to a health care facility is not to be taken as implying consent to any particular health care. The client must give consent to specifically nominated health care.

Consent to being admitted to a teaching hospital is not to be taken as implying consent to health care carried by a medical student, or examination or other procedures for the purpose of teaching. The client must consent to such activities.
58
Pain Management

Under the Bill, clients are entitled to the greatest relief from pain and distress that is reasonable in the circumstances, and consistent with recognised medical practice.

As in the Medical Treatment Act, the Bill also provides that a health care professional should act in accordance with this right, giving primary importance to the client’s experience of the pain or distress rather than what a client might be expected to be experiencing.

59
Regulation-making power

Regulations may be made to facilitate the operation of the Bill.

PART 10—TRANSITIONAL PROVISIONS

This Part ensures a smooth transition from the operation of the medical Treatment Act 1994 and this Bill when it becomes law.

60
Definitions for pt 10

This clause provides definitions for the Part. 

61 
Existing directions

This clause provides that a written direction made in accordance with the Medical Treatment Act is taken to be a health care directive validly made under this Bill, and will thus be recognised under it.

62
Powers of attorney

This clause provides that a power of attorney granted under the Medical Treatment Act before commencement day is taken to have been granted under the Powers of Attorney Act 1956, and will thus be recognised under the Bill.

63
References Medical Treatment Act

This clause ensures that in any Act, statutory instrument or document, a reference to the Medical Treatment Act 1994 is a reference to this Bill. As the Bill does not remove any rights or obligations established under the Medical Treatment Act, there is no change in these.

64
Expiry

This Part expires 2 years after commencement day.

DICTIONARY

The Dictionary sets out the meaning of words used in the Bill.

PART 3 OF THE BILL:  CONSEQUENTIAL AMENDMENTS OF THE POWERS OF ATTORNEY ACT 1956
6
Act amended


This Part amends the Powers of Attorney Act 1956, to bring it into line with the above amendments. Enduring powers of attorney for health care will be made under a single Act, the Powers of Attorney Act, which will cover both consent to, and refusal of, health care.

7
Interpretation

As an enduring power of attorney will only be made under the Powers of Attorney Act 1956, Section 2 of that Act is amended by adding necessary terms as they are defined in the Bill to provide consistency across the legislation, and recognition of enduring powers of attorney. 

8
Substitution

Section 13 of the Powers of Attorney Act is to be changed to provide that a power of attorney includes the power to 

· make non-financial decisions and arrangements on behalf of the donor in relation to the donor’s day-to-day affairs. 

· consent to, or refuse, on behalf of the donor, necessary lawful health care, or the donation of a body part, blood or tissue of the donor to another person in accordance with the Transplantation and Anatomy Act 1978; or

This only applies according to the wishes expressed by the client when making the power of attorney.

Insertion : 13AA 
Withholding or withdrawal of medical treatment

A provision is added to the Powers of Attorney Act 1956 stating that a health care attorney (called a ‘donee’ in the Act) may request the withholding or withdrawal of medical treatment from the donor only if he or she has consulted a doctor about matters such as

(A)
the nature of the donor’s illness; and

(B)
any alternative forms of treatment that may be available to the donor; and

(C)
the consequences to the donor of remaining untreated.

The health care attorney must also believe on reasonable grounds that the client (called the ‘donor’ in the Act) would request the withholding or withdrawal of the health care from himself or herself if the client were capable of making a rational judgment were to give serious consideration to his or her own health and wellbeing.

Otherwise, if the health care attorney is aware the donor has made a health care directive, which has not been revoked, he or she may request the withholding or withdrawal of health care if it is in accordance with the directive.

Insertion: 13AB
Superintendent to be told about enduring power of attorney

A person working at a health care facility who knows that a client in a health care facility has made or revoked an enduring power of attorney must tell the superintendent of that fact and the circumstances in which the enduring power of attorney was made or revoked.

The superintendent must take reasonable steps to ensure that a copy of the enduring power of attorney or revocation is placed with the records relating to the client. If a copy of the enduring power of attorney or revocation is not available, the superintendent must take reasonable steps to ensure that a notation is made about the enduring power of attorney or revocation in the records relating to the client.

Insertion: Section 13AC
Legal protection of health care professionals

This clause provides protection for a health care professional who acts in good faith according to an enduring power of attorney. It is in similar terms to those of the Bill. 

Insertion: Section 13AD
Record of compliance with attorney’s instructions prima facie evidence

If a health care professional gives health care to a client who is not competent to decide about health care and provides a contemporaneous record in a written record relating to the client that he or she complied with the instructions of the health care attorney under an enduring power of attorney, the written record is, in the absence of any evidence to the contrary, evidence that the health care professional complied with those instructions.

9
Insertion: Section 19
Fraudulently obtained enduring powers of attorney

This section makes obtaining an enduring power of attorney from a donor by deception, violence, hindrance or interference an offence. It also provides that an enduring power of attorney obtained in such a way mentioned has no effect. The maximum penalty is 500 penalty units, imprisonment for 5 years or both, and is additional to any penalty for deception, fraud, misstatement or undue influence otherwise imposed under a law of the Territory

10
Schedule, form 2

Part C of Form 2 of the Schedule (i.e. the part of an enduring power of attorney form relating to health care) is amended to provide consistency with the Bill.  The changes include provision for an enduring power of attorney to cover health care as well as medical treatment, to authorise the health care attorney (called the ‘donee’) to consent to, or refuse, health care, and for recording whether the client has made an advance health care directive. 

The Enduring Power of Attorney Form contains explanations and instruction that will not be repeated here.

Presuming that A is at the top of the list:





Does A exist?





No





Yes





Go to next person on the list





Is A competent?





No





Yes





Can A’s decision be obtained within time to provide health care and promote person’s health and well-being?





Yes





No





A is person responsible





Seek guardianship order








